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MEMORAND8M & ORDER  
 
 Spotif\ USA Inc. (³Spotif\´) has filed a Motion for ReYieZ of NondispositiYe Order (Doc. 

No. 240), to Zhich Eight Mile St\le, LLC and Martin Affiliated, LLC haYe filed a Response (Doc. 

No. 245), Spotif\ has filed a Repl\ (Doc. No. 254), and the plaintiffs haYe filed a SXr-Repl\ (Doc. 

No. 256). For the reasons set oXt herein, the motion Zill be denied. 

I. BACKGRO8ND 

 The details of the allegations at issXe in this case can be foXnd in the coXrt¶s prior opinions. 

See EighW Mile SW\le, LLC Y. SSRWif\ USA IQc., No. 3:19-CV-0736, 2021 WL 1578106 (M.D. Tenn. 

Apr. 22, 2021); EighW Mile SW\le, LLC Y. SSRWif\ USA IQc., No. 3:19-CV-0736, 2020 WL 1640425, 
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at *1 (M.D. Tenn. Apr. 2, 2020). In short, the plaintiffs allege that Spotif\ inclXded recordings of 

the plaintiffs¶ mXsical compositions in the librar\ of its streaming serYice ZithoXt the right to do 

so. Whether that is trXe and the e[tent to Zhich Spotif\ is at faXlt depend, at least in part, on details 

of Spotif\¶s internal practices regarding the acqXisition and tracking of cop\right licenses, 

inclXding its dealings Zith codefendant Harr\ Fo[ Agenc\, LLC (³HFA´), Zhich Spotif\ relied 

on to, among other things, match the recordings in its librar\ Zith composition cop\rights. 

The plaintiffs Zish to depose Spotif\ President Daniel Ek,1 Zhich Spotif\ sa\s ZoXld be 

Xnnecessar\ and XndXl\ bXrdensome in light of his limited knoZledge of the details Xnderl\ing 

this dispXte, the aYailabilit\ of information from other soXrces, and the demands of Ek¶s other 

responsibilities. On JanXar\ 31, 2022, Spotif\ filed a Motion for a ProtectiYe Order Barring the 

Deposition of Daniel Ek (Doc. No. 221), to Zhich plaintiffs Eight Mile St\le, LLC and Martin 

Affiliated, LLC filed a Response (Doc. No. 223), Spotif\ filed a Repl\ (Doc. No. 228), and the 

plaintiffs filed a SXr-Repl\ (Doc. No. 233). The coXrt referred the matter to the Magistrate JXdge, 

and, on March 31, 2022, the Magistrate JXdge entered an Order den\ing the motion. (Doc. No. 

238.)  

In the Magistrate JXdge¶s Order, he e[plained that, based on his reYieZ of the Xnderl\ing 

materials and argXments, the plaintiffs had ³established the releYance of the information that the\ 

seek from Mr. Ek to the claims and defenses of this case, inclXding [the plaintiffs¶] allegations that 

µSpotif\¶s apparent bXsiness model from the oXtset Zas to commit ZillfXl cop\right infringement 

first, ask qXestions later, and tr\ to settle on the cheap Zhen ineYitabl\ sXed.¶´ (Doc. No. 238 at 8 

(qXoting Doc. No. 97 at 5).) The Magistrate JXdge reYieZed Spotif\¶s argXments that eqXiYalent 

testimon\ coXld be obtained from other Zitnesses and conclXded that  

 
1 Ek is also the Chairman and CEO of Spotif\¶s parent compan\. (Doc. No. 221 at 1.) 
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Spotif\ has not established that the testimon\ of an\ of these indiYidXals is a 
complete and appropriate sXbstitXte for that of Mr. Ek sXch that the information 
soXght from him coXld clearl\ be obtained from a more conYenient soXrce. None 
of them appear to haYe access to the e[act same information as Mr. Ek, in part 
becaXse [hardl\ an\] of them Zere Zith the compan\ at the time of Spotif\¶s U.S. 
laXnch. The role of [tZo of the proposed alternatiYe Zitnesses] as attorne\s for 
Spotif\ also complicates their abilit\ to ansZer qXestions ZithoXt Yiolating 
attorne\-client priYilege. And althoXgh Spotif\ argXes that the same priYilege 
issXes ZoXld be present in Mr. Ek¶s deposition becaXse ³if he had an\ knoZledge 
on the topic [of mechanical licensing in the United States] . . . he ZoXld haYe 
obtained it throXgh conYersations Zith in-hoXse coXnsel,´ it is not clear from the 
eYidence before the CoXrt that Mr. Ek¶s knoZledge on this or an\ other releYant 
topic is identical to that of his laZ\ers.  
 

(Id. at 12 (qXoting Doc. No. 228 at 11).) The Magistrate JXdge faYorabl\ cited the reasoning of 

JXdge McCalla in another Spotif\-related case raising similar issXes: 

The 2011 and 2013 organi]ational charts sXggest that onl\ tZo persons fall Zithin 
the Spotif\ organi]ation at an e[ecXtiYe leYel sXfficient to proYide the testimon\ 
that Plaintiffs appropriatel\ seek[, of Zhom onl\] Ek aYoids the problem of the 
comple[ities of the attorne\-client priYilege and has the decision-making aXthorit\ 
to speak aXthoritatiYel\ on the sXbjects designated b\ Plaintiffs in the cases noZ 
pending before the CoXrt.  
 

BlXeZaWeU MXVic SeUYV. CRUS., eW al. Y. SSRWif\ USA IQc., Case No. 3:17-cY-01051, Docket No.  

299, p. 2-3 (M.D. Tenn. Apr. 23, 2019). 

 The Magistrate JXdge tXrned ne[t to the issXes of anno\ance, embarrassment, XndXe 

bXrden, and e[pense. The Magistrate JXdge obserYed that man\ of Spotif\¶s argXments appear to 

proceed from the assXmption ³that depositions of high-leYel e[ecXtiYes presXmptiYel\ create 

XndXe bXrden and other harms,´ despite the fact that the Si[th CircXit has e[pressl\ declined to 

adopt sXch a presXmption, Zhich is t\picall\ referred to as the ³ape[ doctrine,´ Vee SeUUaQR Y. 

CiQWaV CRUS., 699 F.3d 884, 901 (6th Cir. 2012). (Doc. No. 238 at 13.) The Magistrate JXdge 

acknoZledged Ek¶s time commitments, bXt noted that ³the issXe of proper licensing relationships 

Zith the artists Zhose Zork comprises the entiret\ of Spotif\¶s bXsiness and its sole prodXct is 
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sXrel\ also a matter of importance to Spotif\, Zorth\ of some of Mr. Ek¶s time and attention.´2 

(Id. at 14.) The Magistrate JXdge conclXded that the bXrden on Ek and Spotif\ coXld be 

appropriatel\ limited, consistentl\ Zith the needs of the case and the plaintiffs¶ discoYer\ rights, 

b\ alloZing Ek to be deposed remotel\ and limiting the deposition to three hoXrs. (Id. at 15±16.) 

 Spotif\ noZ seeks reYieZ of the Magistrate JXdge¶s rXling. (Doc. No. 240.) Spotif\ does 

not, hoZeYer, challenge the conclXsion that Ek shoXld be sXbject to deposition. Rather, Spotif\ 

³seeks to modif\ the order to defer an\ deposition of Mr. Ek Xntil the damages phase of this case.´ 

(Doc. No. 242 at 2.) In sXpport of that argXment, Spotif\ argXes that the Magistrate JXdge 

committed tZo legal errors: (1) failing to properl\ appl\ Fed. R. CiY. P. 26(b)(2)(C)(i), Zhich 

limits discoYer\ Zhen the information soXght ³can be obtained from some other soXrce that is 

more conYenient, less bXrdensome, or less e[pensiYe´; and (2) Yiolating the applicable Case 

Management Order¶s bifXrcation of discoYer\, becaXse Ek¶s testimon\ ZoXld onl\ be releYant to 

the issXe of damages.  

II. LEGAL 67ANDARD 

The standard of reYieZ applicable to a part\¶s objections to a magistrate jXdge¶s rXling 

depends Xpon Zhether the objections pertain to a dispositiYe or non-dispositiYe matter. See 28 

U.S.C. � 636(b)(1); Fed. R. CiY. P. 72(a). The dispXte at issXe in the Magistrate JXdge¶s Order 

inYolYes the scope of discoYer\ and, as sXch, is non-dispositiYe. See BXUghaUdW Y. R\aQ, No. 5:19-

CV-325, 2020 WL 4350049, at *2 (N.D. Ohio JXl\ 29, 2020). The coXrt¶s reYieZ of a magistrate 

jXdge¶s resolXtion of a non-dispositiYe pretrial matter is limited to determining Zhether the order 

is ³clearl\ erroneoXs´ or ³contrar\ to laZ.´ 28 U.S.C. � 636(b)(1)(A); Fed. R. CiY. P. 72(a); Vee 

 
2 The coXrt notes that this e[cerpt ma\ slightl\ oYerstate the degree to Zhich Spotif\¶s bXsiness is VRlel\ 
reliant on recordings of mXsical compositions, to the e[clXsion of other t\pes of streamable aXdio. The 
Magistrate JXdge¶s point aboXt the e[traordinar\ importance of licensing mXsical compositions to Spotif\¶s 
line of bXsiness, hoZeYer, stands. 
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alVR MaVVe\ Y. CiW\ Rf FeUQdale, 7 F.3d 506, 509 (6th Cir. 1993) (³When a magistrate jXdge 

determines a non-e[cepted, pending pretrial matter, the district coXrt has the aXthorit\ to 

µreconsider¶ the determination, bXt Xnder a limited standard of reYieZ.´).  

Under this standard, the coXrt is not empoZered to reYerse the magistrate jXdge¶s rXling 

simpl\ becaXse this coXrt ZoXld haYe decided the issXe differentl\.  ³µA finding [of fact] is µclearl\ 

erroneoXs¶ Zhen[,] althoXgh there is eYidence to sXpport it, the reYieZing coXrt on the entire 

eYidence is left Zith the definite and firm conYiction that a mistake has been committed.¶´ AdaPV 

CRXQW\ Reg¶l WaWeU DiVW. Y. Vill. Rf MaQcheVWeU, 226 F.3d 513, 517 (6th Cir. 2000) (qXoting UQiWed 

SWaWeV Y. U.S. G\SVXP CR., 333 U.S. 364, 395 (1948)). A legal conclXsion is ³contrar\ to laZ´ if 

it contradict or ignores applicable precepts of laZ, as foXnd in the ConstitXtion, statXtes, or case 

precedent. GaQdee Y. GlaVeU, 785 F. SXpp. 684, 686 (S.D. Ohio 1992). 

III. ANAL<6I6 

A. RXOH 26(E)(2)(C)(L) 

 The coXrt has little difficXlt\ rejecting Spotif\¶s argXment based on RXle 26(b)(2)(C)(i). 

Spotif\ sXggests that the Magistrate JXdge committed an error of laZ Xnder that rXle b\ failing to 

properl\ consider the possibilit\ that another Zitness, former Spotif\ e[ecXtiYe and in-hoXse 

coXnsel James DXffett-Smith, ZoXld be a less bXrdensome alternatiYe Zitness. The Magistrate 

JXdge, hoZeYer, engaged in a factXal inqXir\ into Zhether DXffett-Smith Zas an adeqXate 

alternatiYe to Ek and conclXded that he Zas not becaXse (1) DXffett-Smith, Zho is an attorne\, 

ZoXld be more constrained b\ priYilege and (2) the eYidence had not established that DXffett-

Smith¶s knoZledge Zas identical to Ek¶s.3 (Doc. No. 238 at 11.) The latter of those tZo 

 
3 The coXrt notes that the plaintiffs did, in fact, depose DXffett-Smith Zhile the present motion Zas pending, 
and a roXgh transcript shoZs that DXffett-Smith Zas Xnable to ansZer nXmeroXs qXestions, becaXse he 
coXld not recall or lacked knoZledge. (See Doc. No. 250.) If an\thing, then, the facts seem to shoZ PRUe 
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conclXsions, in particXlar, Zas a finding of fact and is therefore entitled to deference Xnless it Zas 

clearl\ erroneoXs, Zhich Spotif\ has not established that it Zas, choosing instead to argXe that the 

Magistrate JXdge made an error of laZ. In light of that holding, Spotif\ has failed to make the 

threshold shoZing that ³the discoYer\ soXght is Xnreasonabl\ cXmXlatiYe or dXplicatiYe, or can be 

obtained from some other soXrce that is more conYenient, less bXrdensome, or less e[pensiYe.´ 

Fed. R. CiY. P. 26(b)(2)(C)(i). 

The coXrt, moreoYer, agrees Zith the Magistrate JXdge¶s assessment that Spotif\¶s 

argXments rel\, at least implicitl\, on an assXmption that the RXles impose a higher bar on 

depositions of Xpper-leYel e[ecXtiYes than either the te[t of the RXles or the caselaZ of the Si[th 

CircXit mandates. When a coXrt considers the bXrdens associated Zith deposing an objected-to 

Zitness, the coXrt mXst, of coXrse, consider all of the considerations XniqXe to that potential 

deponent, inclXding those related to his XniqXe job title and responsibilities, if applicable. That is 

trXe eYen in the absence of an\ jXdge-created rXle like the ape[ doctrine. The Magistrate JXdge, 

hoZeYer, acknoZledged those Yer\ considerations and engaged in a factXal inqXir\ regarding both 

the amoXnt of hardship inYolYed in deposing Ek and the potential aYailabilit\ of information from 

other soXrces, and the Magistrate JXdge conclXded that an appropriate balance coXld be reached 

b\ alloZing a time-limited, remote deposition of Ek that coXld be completed from YirtXall\ 

an\Zhere on Earth in less than half a da\. That conclXsion Zas consistent Zith the Magistrate 

JXdge¶s findings of fact, as Zell as RXle 26. 

 

 

 

 
clearl\ noZ that the Magistrate JXdge Zas correct in conclXding that DXffett-Smith Zas not an adeqXate 
sXbstitXte for Ek. 
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B. 7KH CDVH MDQDJHPHQW OUGHU 

 The coXrt¶s Case Management Order states that ³[p]re-trial proceedings, inclXding 

discoYer\, shall be bifXrcated betZeen (1) liabilit\ and the [MXsic Moderni]ation Act (µMMA¶)] 

and (2) damages´ and that, as a resXlt, ³[a]ll discoYer\ related to damages shall be sta\ed Xntil the  

CoXrt resolYes dispositiYe motions related to liabilit\ and the MMA, and shall not commence 

Xnless claims remain folloZing sXch resolXtion.´ (Doc. No. 2614 at 14.) Spotif\ argXes that, eYen 

if Ek is able to testif\ aboXt Zhether Spotif\ took an inappropriatel\ loose approach to licensing 

reqXirements in order to qXickl\ establish its foothold in the streaming market, that testimon\ 

ZoXld be releYant, if at all, onl\ to Zhether the plaintiffs are entitled to enhanced damages based 

on Spotif\¶s ZillfXlness. See 17 U.S.C. � 504(c)(2). With regard to the first stage of the bifXrcated 

proceedings, hoZeYer, Spotif\ points oXt that ³[c]op\right infringement . . . is at its core a strict 

liabilit\ caXse of action´²at least Zith regard to Zhether the defendant¶s acts Zere infringing. 

JacRbV Y. MePShiV CRQYeQWiRQ & ViViWRUV BXUeaX, 710 F. SXpp. 2d 663, 678 (W.D. Tenn. 2010) 

(citing WaUQeU BURV. RecRUdV, IQc. Y. WalkeU, 704 F.SXpp.2d 460, 464±65, 2010 WL 1333147, *4 

(W.D. Pa. Mar. 31, 2010); KiQg RecRUdV, IQc. Y. BeQQeWW, 438 F.SXpp.2d 812, 852 

(M.D.Tenn.2006) (Ni[on, S.J.)). The qXestion of Zhether Spotif\ is liable for infringement 

therefore does not depend on Zhether it Zas pXrsXing a conscioXsl\ selected bXsiness strateg\ or 

simpl\ made a series of mistakes. Accordingl\, Spotif\ argXes, there is no need to look into that 

issXe Xnless and Xntil liabilit\ is established. 

The Magistrate JXdge considered that argXment bXt conclXded that Ek¶s testimon\ Zas 

releYant to the sXbject matter coYered b\ the first phase of discoYer\ becaXse it bears on the coXrt¶s 

 
4 The coXrt has cited the cXrrentl\ effectiYe Order²the EleYenth Amended Initial Case Management 
Order²becaXse it is the Yersion cXrrentl\ in force. When the Magistrate JXdge issXed the Order Xnder 
reYieZ, the Ninth Amended Initial Case Management Order Zas in effect and contained the same langXage. 
(See Doc. No. 236 at 14.) 
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anal\sis pXrsXant to the MMA. The MMA is a relatiYel\ recent statXte creating ³a blanket licensing 

procedXre that alloZs compXlsor\ licensees like Spotif\ to obtain a single blanket license to all 

compositions [aYailable for compXlsor\ licensing] ZithoXt haYing to identif\ the oZners on a 

composition-b\-composition basis.´ SiWQe\ Y. SSRWif\ USA, IQc., No. 8:18-CV-01469-PX, 2019 

WL 5555682, at *1 (D. Md. Oct. 28, 2019) (citing 17 U.S.C. � 115(d)). AlthoXgh the MMA blanket 

licensing mechanism is intended to make licensing easier going forZard, the Act also recogni]es 

that, b\ the time it Zas enacted and Zent into force, the streaming mXsic boom that it Zas intended 

to address had alread\ been XnderZa\ for seYeral \ears and ma\ Zell haYe alread\ inclXded 

nXmeroXs instances of infringing actiYit\, inclXding some that Zere at least partiall\ attribXtable 

to the challenges of compl\ing Zith pre-MMA licensing procedXres. To address that histor\, the 

MMA creates a limitation on liabilit\ applicable to infringement actions broXght against digital 

mXsic proYiders ³on or after JanXar\ 1, 2018´ bXt ³prior to the license aYailabilit\ date.´ 17 U.S.C. 

� 115(d)(10)(A). PXrsXant to that proYision, a digital mXsic proYider Zill onl\ be liable for the 

eqXiYalent of retrospectiYe ro\alties²as opposed to the fXll range of damages aYailable Xnder the 

Cop\right Act²as long as the proYider meets certain reqXirements. Among those reqXirements is 

that,  

[n]ot later than 30 calendar da\s after first making a particXlar soXnd recording of 
a mXsical Zork aYailable throXgh its serYice Yia one or more coYered actiYities, or 
30 calendar da\s after the enactment date, ZhicheYer occXrs later, a digital mXsic 
proYider shall engage in good-faith, commerciall\ reasonable efforts to identif\ and 
locate each cop\right oZner of sXch mXsical Zork (or share thereof). 
 

17 U.S.C. � 115(d)(10)(B)(i). Spotif\ does not appear to dispXte that the plaintiffs haYe alleged 

some infringement that occXrred dXring a time ZindoZ potentiall\ sXbject to that stopgap regime. 

Accordingl\, the aYailabilit\ of the MMA¶s limitation on liabilit\ depends on the reasonableness 

of Spotif\¶s matching efforts. The reasonableness of those efforts, in tXrn, directl\ implicates the 
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plaintiffs¶ allegations regarding Spotif\¶s oYerall strateg\ and approach, inclXding, in particXlar, 

its reliance on HFA for matching serYices that, the plaintiffs allege, Spotif\ kneZ HFA coXld not 

effectiYel\ proYide. The plaintiffs argXe that Ek¶s testimon\ shoXld therefore be permitted as part 

of the first phase of discoYer\. 

 If this case had actXall\ been strictl\ bifXrcated betZeen liabilit\ and damages, then 

Spotif\¶s objection might be persXasiYe. The MMA proYision to Zhich Ek¶s testimon\ appears 

most likel\ to be releYant is not an oXtright safe harbor from liabilit\, bXt rather a limitation on 

remedies, meaning that, Xnder a conYentional tZo-phase inqXir\, eYidence bearing on the 

applicabilit\ of that proYision ZoXld be releYant onl\ to the second phase. BXt Spotif\ concedes 

in its briefing that the first phase of discoYer encompasses both ³liabilit\ and MMA compliance.´ 

(Doc. No. 242 at 5.) The Magistrate JXdge¶s Order Zas consistent Zith that diYision of sXbject 

matter and therefore Zas not contrar\ to the laZ. There is therefore no basis for oYerrXling the 

Magistrate JXdge¶s holding. 

I9. CONCL86ION 

For the foregoing reasons, Spotif\¶s Motion for ReYieZ of NondispositiYe Order (Doc. No. 

240) is hereb\ DENIED. 

It is so ORDERED. 

       ______________________________ 
        ALETA A. TRAUGER 

       United States District JXdge 
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