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MEMORAND M & ORDER  
 
 Spotif  USA Inc. ( Spotif ) has filed a Motion for Re ie  of Nondispositi e Order (Doc. 

No. 240), to hich Eight Mile St le, LLC and Martin Affiliated, LLC ha e filed a Response (Doc. 

No. 245), Spotif  has filed a Repl  (Doc. No. 254), and the plaintiffs ha e filed a S r-Repl  (Doc. 

No. 256). For the reasons set o t herein, the motion ill be denied. 

I. BACKGRO ND 

 The details of the allegations at iss e in this case can be fo nd in the co rt s prior opinions. 

See Eigh  Mile S le, LLC . S if  USA I c., No. 3:19-CV-0736, 2021 WL 1578106 (M.D. Tenn. 

Apr. 22, 2021); Eigh  Mile S le, LLC . S if  USA I c., No. 3:19-CV-0736, 2020 WL 1640425, 
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at *1 (M.D. Tenn. Apr. 2, 2020). In short, the plaintiffs allege that Spotif  incl ded recordings of 

the plaintiffs  m sical compositions in the librar  of its streaming ser ice itho t the right to do 

so. Whether that is tr e and the e tent to hich Spotif  is at fa lt depend, at least in part, on details 

of Spotif s internal practices regarding the acq isition and tracking of cop right licenses, 

incl ding its dealings ith codefendant Harr  Fo  Agenc , LLC ( HFA ), hich Spotif  relied 

on to, among other things, match the recordings in its librar  ith composition cop rights. 

The plaintiffs ish to depose Spotif  President Daniel Ek,1 hich Spotif  sa s o ld be 

nnecessar  and nd l  b rdensome in light of his limited kno ledge of the details nderl ing 

this disp te, the a ailabilit  of information from other so rces, and the demands of Ek s other 

responsibilities. On Jan ar  31, 2022, Spotif  filed a Motion for a Protecti e Order Barring the 

Deposition of Daniel Ek (Doc. No. 221), to hich plaintiffs Eight Mile St le, LLC and Martin 

Affiliated, LLC filed a Response (Doc. No. 223), Spotif  filed a Repl  (Doc. No. 228), and the 

plaintiffs filed a S r-Repl  (Doc. No. 233). The co rt referred the matter to the Magistrate J dge, 

and, on March 31, 2022, the Magistrate J dge entered an Order den ing the motion. (Doc. No. 

238.)  

In the Magistrate J dge s Order, he e plained that, based on his re ie  of the nderl ing 

materials and arg ments, the plaintiffs had established the rele ance of the information that the  

seek from Mr. Ek to the claims and defenses of this case, incl ding [the plaintiffs ] allegations that 

Spotif s apparent b siness model from the o tset as to commit illf l cop right infringement 

first, ask q estions later, and tr  to settle on the cheap hen ine itabl  s ed.  (Doc. No. 238 at 8 

(q oting Doc. No. 97 at 5).) The Magistrate J dge re ie ed Spotif s arg ments that eq i alent 

testimon  co ld be obtained from other itnesses and concl ded that  

 
1 Ek is also the Chairman and CEO of Spotif s parent compan . (Doc. No. 221 at 1.) 
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Spotif  has not established that the testimon  of an  of these indi id als is a 
complete and appropriate s bstit te for that of Mr. Ek s ch that the information 
so ght from him co ld clearl  be obtained from a more con enient so rce. None 
of them appear to ha e access to the e act same information as Mr. Ek, in part 
beca se [hardl  an ] of them ere ith the compan  at the time of Spotif s U.S. 
la nch. The role of [t o of the proposed alternati e itnesses] as attorne s for 
Spotif  also complicates their abilit  to ans er q estions itho t iolating 
attorne -client pri ilege. And altho gh Spotif  arg es that the same pri ilege 
iss es o ld be present in Mr. Ek s deposition beca se if he had an  kno ledge 
on the topic [of mechanical licensing in the United States] . . . he o ld ha e 
obtained it thro gh con ersations ith in-ho se co nsel,  it is not clear from the 
e idence before the Co rt that Mr. Ek s kno ledge on this or an  other rele ant 
topic is identical to that of his la ers.  
 

(Id. at 12 (q oting Doc. No. 228 at 11).) The Magistrate J dge fa orabl  cited the reasoning of 

J dge McCalla in another Spotif -related case raising similar iss es: 

The 2011 and 2013 organi ational charts s ggest that onl  t o persons fall ithin 
the Spotif  organi ation at an e ec ti e le el s fficient to pro ide the testimon  
that Plaintiffs appropriatel  seek[, of hom onl ] Ek a oids the problem of the 
comple ities of the attorne -client pri ilege and has the decision-making a thorit  
to speak a thoritati el  on the s bjects designated b  Plaintiffs in the cases no  
pending before the Co rt.  
 

Bl e a e  M ic Se . C ., e  al. . S if  USA I c., Case No. 3:17-c -01051, Docket No.  

299, p. 2-3 (M.D. Tenn. Apr. 23, 2019). 

 The Magistrate J dge t rned ne t to the iss es of anno ance, embarrassment, nd e 

b rden, and e pense. The Magistrate J dge obser ed that man  of Spotif s arg ments appear to 

proceed from the ass mption that depositions of high-le el e ec ti es pres mpti el  create 

nd e b rden and other harms,  despite the fact that the Si th Circ it has e pressl  declined to 

adopt s ch a pres mption, hich is t picall  referred to as the ape  doctrine,  ee Se a  . 

Ci a  C ., 699 F.3d 884, 901 (6th Cir. 2012). (Doc. No. 238 at 13.) The Magistrate J dge 

ackno ledged Ek s time commitments, b t noted that the iss e of proper licensing relationships 

ith the artists hose ork comprises the entiret  of Spotif s b siness and its sole prod ct is 
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s rel  also a matter of importance to Spotif , orth  of some of Mr. Ek s time and attention. 2 

(Id. at 14.) The Magistrate J dge concl ded that the b rden on Ek and Spotif  co ld be 

appropriatel  limited, consistentl  ith the needs of the case and the plaintiffs  disco er  rights, 

b  allo ing Ek to be deposed remotel  and limiting the deposition to three ho rs. (Id. at 15 16.) 

 Spotif  no  seeks re ie  of the Magistrate J dge s r ling. (Doc. No. 240.) Spotif  does 

not, ho e er, challenge the concl sion that Ek sho ld be s bject to deposition. Rather, Spotif  

seeks to modif  the order to defer an  deposition of Mr. Ek ntil the damages phase of this case.  

(Doc. No. 242 at 2.) In s pport of that arg ment, Spotif  arg es that the Magistrate J dge 

committed t o legal errors: (1) failing to properl  appl  Fed. R. Ci . P. 26(b)(2)(C)(i), hich 

limits disco er  hen the information so ght can be obtained from some other so rce that is 

more con enient, less b rdensome, or less e pensi e ; and (2) iolating the applicable Case 

Management Order s bif rcation of disco er , beca se Ek s testimon  o ld onl  be rele ant to 

the iss e of damages.  

II. LEGAL ANDARD 

The standard of re ie  applicable to a part s objections to a magistrate j dge s r ling 

depends pon hether the objections pertain to a dispositi e or non-dispositi e matter. See 28 

U.S.C.  636(b)(1); Fed. R. Ci . P. 72(a). The disp te at iss e in the Magistrate J dge s Order 

in ol es the scope of disco er  and, as s ch, is non-dispositi e. See B gha d  . R a , No. 5:19-

CV-325, 2020 WL 4350049, at *2 (N.D. Ohio J l  29, 2020). The co rt s re ie  of a magistrate 

j dge s resol tion of a non-dispositi e pretrial matter is limited to determining hether the order 

is clearl  erroneo s  or contrar  to la .  28 U.S.C.  636(b)(1)(A); Fed. R. Ci . P. 72(a); ee 

 
2 The co rt notes that this e cerpt ma  slightl  o erstate the degree to hich Spotif s b siness is lel  
reliant on recordings of m sical compositions, to the e cl sion of other t pes of streamable a dio. The 
Magistrate J dge s point abo t the e traordinar  importance of licensing m sical compositions to Spotif s 
line of b siness, ho e er, stands. 
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al  Ma e  . Ci  f Fe dale, 7 F.3d 506, 509 (6th Cir. 1993) ( When a magistrate j dge 

determines a non-e cepted, pending pretrial matter, the district co rt has the a thorit  to 

reconsider  the determination, b t nder a limited standard of re ie . ).  

Under this standard, the co rt is not empo ered to re erse the magistrate j dge s r ling 

simpl  beca se this co rt o ld ha e decided the iss e differentl .  A finding [of fact] is clearl  

erroneo s  hen[,] altho gh there is e idence to s pport it, the re ie ing co rt on the entire 

e idence is left ith the definite and firm con iction that a mistake has been committed.  Ada  

C  Reg l Wa e  Di . . Vill. f Ma che e , 226 F.3d 513, 517 (6th Cir. 2000) (q oting U i ed 

S a e  . U.S. G  C ., 333 U.S. 364, 395 (1948)). A legal concl sion is contrar  to la  if 

it contradict or ignores applicable precepts of la , as fo nd in the Constit tion, stat tes, or case 

precedent. Ga dee . Gla e , 785 F. S pp. 684, 686 (S.D. Ohio 1992). 

III. ANAL I  

A. R  26( )(2)(C)( ) 

 The co rt has little diffic lt  rejecting Spotif s arg ment based on R le 26(b)(2)(C)(i). 

Spotif  s ggests that the Magistrate J dge committed an error of la  nder that r le b  failing to 

properl  consider the possibilit  that another itness, former Spotif  e ec ti e and in-ho se 

co nsel James D ffett-Smith, o ld be a less b rdensome alternati e itness. The Magistrate 

J dge, ho e er, engaged in a fact al inq ir  into hether D ffett-Smith as an adeq ate 

alternati e to Ek and concl ded that he as not beca se (1) D ffett-Smith, ho is an attorne , 

o ld be more constrained b  pri ilege and (2) the e idence had not established that D ffett-

Smith s kno ledge as identical to Ek s.3 (Doc. No. 238 at 11.) The latter of those t o 

 
3 The co rt notes that the plaintiffs did, in fact, depose D ffett-Smith hile the present motion as pending, 
and a ro gh transcript sho s that D ffett-Smith as nable to ans er n mero s q estions, beca se he 
co ld not recall or lacked kno ledge. (See Doc. No. 250.) If an thing, then, the facts seem to sho  e 
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concl sions, in partic lar, as a finding of fact and is therefore entitled to deference nless it as 

clearl  erroneo s, hich Spotif  has not established that it as, choosing instead to arg e that the 

Magistrate J dge made an error of la . In light of that holding, Spotif  has failed to make the 

threshold sho ing that the disco er  so ght is nreasonabl  c m lati e or d plicati e, or can be 

obtained from some other so rce that is more con enient, less b rdensome, or less e pensi e.  

Fed. R. Ci . P. 26(b)(2)(C)(i). 

The co rt, moreo er, agrees ith the Magistrate J dge s assessment that Spotif s 

arg ments rel , at least implicitl , on an ass mption that the R les impose a higher bar on 

depositions of pper-le el e ec ti es than either the te t of the R les or the casela  of the Si th 

Circ it mandates. When a co rt considers the b rdens associated ith deposing an objected-to 

itness, the co rt m st, of co rse, consider all of the considerations niq e to that potential 

deponent, incl ding those related to his niq e job title and responsibilities, if applicable. That is 

tr e e en in the absence of an  j dge-created r le like the ape  doctrine. The Magistrate J dge, 

ho e er, ackno ledged those er  considerations and engaged in a fact al inq ir  regarding both 

the amo nt of hardship in ol ed in deposing Ek and the potential a ailabilit  of information from 

other so rces, and the Magistrate J dge concl ded that an appropriate balance co ld be reached 

b  allo ing a time-limited, remote deposition of Ek that co ld be completed from irt all  

an here on Earth in less than half a da . That concl sion as consistent ith the Magistrate 

J dge s findings of fact, as ell as R le 26. 

 

 

 

 
clearl  no  that the Magistrate J dge as correct in concl ding that D ffett-Smith as not an adeq ate 
s bstit te for Ek. 
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B.  C  M  O  

 The co rt s Case Management Order states that [p]re-trial proceedings, incl ding 

disco er , shall be bif rcated bet een (1) liabilit  and the [M sic Moderni ation Act ( MMA )] 

and (2) damages  and that, as a res lt, [a]ll disco er  related to damages shall be sta ed ntil the  

Co rt resol es dispositi e motions related to liabilit  and the MMA, and shall not commence 

nless claims remain follo ing s ch resol tion.  (Doc. No. 2614 at 14.) Spotif  arg es that, e en 

if Ek is able to testif  abo t hether Spotif  took an inappropriatel  loose approach to licensing 

req irements in order to q ickl  establish its foothold in the streaming market, that testimon  

o ld be rele ant, if at all, onl  to hether the plaintiffs are entitled to enhanced damages based 

on Spotif s illf lness. See 17 U.S.C.  504(c)(2). With regard to the first stage of the bif rcated 

proceedings, ho e er, Spotif  points o t that [c]op right infringement . . . is at its core a strict 

liabilit  ca se of action at least ith regard to hether the defendant s acts ere infringing. 

Jac b  . Me hi  C e i  & Vi i  B ea , 710 F. S pp. 2d 663, 678 (W.D. Tenn. 2010) 

(citing Wa e  B . Rec d , I c. . Walke , 704 F.S pp.2d 460, 464 65, 2010 WL 1333147, *4 

(W.D. Pa. Mar. 31, 2010); Ki g Rec d , I c. . Be e , 438 F.S pp.2d 812, 852 

(M.D.Tenn.2006) (Ni on, S.J.)). The q estion of hether Spotif  is liable for infringement 

therefore does not depend on hether it as p rs ing a conscio sl  selected b siness strateg  or 

simpl  made a series of mistakes. Accordingl , Spotif  arg es, there is no need to look into that 

iss e nless and ntil liabilit  is established. 

The Magistrate J dge considered that arg ment b t concl ded that Ek s testimon  as 

rele ant to the s bject matter co ered b  the first phase of disco er  beca se it bears on the co rt s 

 
4 The co rt has cited the c rrentl  effecti e Order the Ele enth Amended Initial Case Management 
Order beca se it is the ersion c rrentl  in force. When the Magistrate J dge iss ed the Order nder 
re ie , the Ninth Amended Initial Case Management Order as in effect and contained the same lang age. 
(See Doc. No. 236 at 14.) 

Case 3:19-cv-00736   Document 266   Filed 07/15/22   Page 7 of 9 PageID #: 3128



8 
 

anal sis p rs ant to the MMA. The MMA is a relati el  recent stat te creating a blanket licensing 

proced re that allo s comp lsor  licensees like Spotif  to obtain a single blanket license to all 

compositions [a ailable for comp lsor  licensing] itho t ha ing to identif  the o ners on a 

composition-b -composition basis.  Si e  . S if  USA, I c., No. 8:18-CV-01469-PX, 2019 

WL 5555682, at *1 (D. Md. Oct. 28, 2019) (citing 17 U.S.C.  115(d)). Altho gh the MMA blanket 

licensing mechanism is intended to make licensing easier going for ard, the Act also recogni es 

that, b  the time it as enacted and ent into force, the streaming m sic boom that it as intended 

to address had alread  been nder a  for se eral ears and ma  ell ha e alread  incl ded 

n mero s instances of infringing acti it , incl ding some that ere at least partiall  attrib table 

to the challenges of compl ing ith pre-MMA licensing proced res. To address that histor , the 

MMA creates a limitation on liabilit  applicable to infringement actions bro ght against digital 

m sic pro iders on or after Jan ar  1, 2018  b t prior to the license a ailabilit  date.  17 U.S.C. 

 115(d)(10)(A). P rs ant to that pro ision, a digital m sic pro ider ill onl  be liable for the 

eq i alent of retrospecti e ro alties as opposed to the f ll range of damages a ailable nder the 

Cop right Act as long as the pro ider meets certain req irements. Among those req irements is 

that,  

[n]ot later than 30 calendar da s after first making a partic lar so nd recording of 
a m sical ork a ailable thro gh its ser ice ia one or more co ered acti ities, or 
30 calendar da s after the enactment date, hiche er occ rs later, a digital m sic 
pro ider shall engage in good-faith, commerciall  reasonable efforts to identif  and 
locate each cop right o ner of s ch m sical ork (or share thereof). 
 

17 U.S.C.  115(d)(10)(B)(i). Spotif  does not appear to disp te that the plaintiffs ha e alleged 

some infringement that occ rred d ring a time indo  potentiall  s bject to that stopgap regime. 

Accordingl , the a ailabilit  of the MMA s limitation on liabilit  depends on the reasonableness 

of Spotif s matching efforts. The reasonableness of those efforts, in t rn, directl  implicates the 
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plaintiffs  allegations regarding Spotif s o erall strateg  and approach, incl ding, in partic lar, 

its reliance on HFA for matching ser ices that, the plaintiffs allege, Spotif  kne  HFA co ld not 

effecti el  pro ide. The plaintiffs arg e that Ek s testimon  sho ld therefore be permitted as part 

of the first phase of disco er . 

 If this case had act all  been strictl  bif rcated bet een liabilit  and damages, then 

Spotif s objection might be pers asi e. The MMA pro ision to hich Ek s testimon  appears 

most likel  to be rele ant is not an o tright safe harbor from liabilit , b t rather a limitation on 

remedies, meaning that, nder a con entional t o-phase inq ir , e idence bearing on the 

applicabilit  of that pro ision o ld be rele ant onl  to the second phase. B t Spotif  concedes 

in its briefing that the first phase of disco er encompasses both liabilit  and MMA compliance.  

(Doc. No. 242 at 5.) The Magistrate J dge s Order as consistent ith that di ision of s bject 

matter and therefore as not contrar  to the la . There is therefore no basis for o err ling the 

Magistrate J dge s holding. 

I . CONCL ION 

For the foregoing reasons, Spotif s Motion for Re ie  of Nondispositi e Order (Doc. No. 

240) is hereb  DENIED. 

It is so ORDERED. 

       ______________________________ 
        ALETA A. TRAUGER 

       United States District J dge 
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